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IArising out of Order-In-Original No. AHM-CEX-003-ADC-PBM-032-21-22 dated ;
I

(s) 30.03.2022 passed by the Additional Commissioner, CGST, Gandhinagar 1

Commissionerate

difaaaf #rat sit ra /
M/s Manojkumar Mohanlal Bhatia, G-No-303, G-10C,('cf) Name and Address of the

Appellant Sector-28, Gandhinagar, Gujarat-382028

#l&rfzsf-st?gr asirrsramar at az <a srr k fr zrnR@fa fl aar «gr
srf@ant it srfh srzrar a7err smear 7grmaaar, $arahmgr a fas grmar?
Any person . aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following Way. 

Revision application to Government of India:

(1) hr4tr 3qraa can sf@fr, 1994 ft ur sra fl aag ·gmtai aatqatn er #t
GT-tr h per uv{a h siafa gadaur snaaafl Ra, sra a#t, fa in4, us+a Re@rt,
atfif, sfatra, ire Hr@, {fcf: 110001 Rt ft surf afeu :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliru:hent Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) uR?a Rt zgtR?mm ii sa fl gt~qr ark a ff qusrr ar rr mar a ff
'4-l o :S Ii I Itar?nrsrit+a sra gr mf if, 'lJT[ftgrtl zrt rgta? agfl a+at j
at fRrarr R gta frrrtar zfzt

In case of any loss of goods where the loss occur in transit from
warehouse or to another factory or from one warehouse to another dur
of processing of the goods in a warehouse or in storage whether in a
warehouse.
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(a) raehargf@flugtar Raffa«qma fa[fat 3u@tr gr«esamar
3gr«a gr«ca aRaz# tu#stma hagft zag4rs it ftffaa 2i

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(i) sift 3gra ftarr gen hwrath fu Rt z4el hfeztr ft&asitsrar Rr z
arr ca far # ga(fa sga, sfa rrRaatrTarafa zf@2f7 (i 2) 1998
mu 109 rrfa fhg rug

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) htsgr«a ta (ft) Rural, 2001 a fa9sia«fa faff qua tie zz-8 it
4fail , fa srr a 4fa star ha fat ft rr # fa-sr?grusfs?gr t t-at
,fail a arr sfa sraa fknr str arfel sh arr arar < mr ger ff h siafa nr 35-z ()
f.:tmfta- fr a grarr rah arr Er-6 4rat ft1fa sfzit arfegqu

I
The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

( 3) f.zfchtsmaa # arr sgi iar zar um are sq?t nr3qa @tat sq? 20o/- cfm:r~ cRt-
srg sit azf iaqq4ta tsar gt at 1000 /- cITT cfm:r~ cRt-~I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

miTT /«4, ah£tr sgrar greenqtar# a4Rt +ttf@awh 7ft srfh:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tr sgrar ea sf@2fa, 1944 Rter 35-f/35- a siaf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) UaRRa qRa aar gar # rrar t sfta, zft a#+rfar grcea, #fr
3gr< gcea qi hara sf]a zntntf@raw (Ree) RR u?Ir 2fr R\far,zarara 2n4 rr,
gt«]a, sear, f@trap, Tarr-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2n<lfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ enalt /demand/
refund· is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac res rm ol

· crossed bank draft in favour of Asstt. Registar of a branch 1!'1,1,,! •,i,~~ 1blic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zR zrs?gra& gr ski mrgr gar zt rt#qr siagr a fuRt ar arr sr4re
int fart sr a@u <a azr hgt? zg ft f% R"©T "9"tr cnr:r i1" m % ~ ~~~~
+urn(f@rwrt u4fl qr ah4traasr #tvs3aakn star?1

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rra4 gen sf@RR7a 1970 Tn if2« Rt rg@ft -1 h siafa frtmftcr RlC; 3frJf!R ~
ala arqrr?gr zrnf@rfa fufa qTf@rta z?gra r@aRt uaRau s 6.50 hta +4rat
gemRene «r ztr arf@gt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

15) s sit idf@ wait at f <1 ?j 01 ~~ frnn:n-# am: m tr straffa fatstar sitl
( gt«en, #tr saran green viarafl rnnf@raw (arfRafe2) far, 1982 #ff@az

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr grea, eh+ta agraa green ui aaa sf)fr ntatf@an (Ree) zh 7fa 2flt # rrr
"B" cfido4fliil (Demand) t;cr ~ (Penalty) cfiT 10% qa smar 4ar sf7arf gt zrai~, srf@ea qas
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

~~~afR~%3Rl1Tcf , !?~~~#lThr (Duty Demanded) I
(1) is (section) 11D h «ga Ruffurn;
(2) fa+«a@ehfez frafrr;
(3) rzhRefita fa 6 hag eruf

0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6) ( i) <rs?gr h fasf uf@law ah er sgi grcer rzrar greera avg [ r.l I Ra ITT m lTT1T ft;n: TflT
can h 10% {ratr sit szfha av fa IR a it cf9 i:flTs t. 10%+aa Tr Rt 5r aft?

In view of above, an appeal against this order shall lie before · ,
4dpayment of 10% of the duty demanded where duty or duty and pen

or penalty, where penalty alone is in dispute."
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F No. GAPPL/COMISTP/301 1/2023 '

3r91f1 3II?I/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Manojkumar Mohanlal Bhatia, G

No-303, G-1 0C, Sector-28, Gandhinagar, Gujarat-382028 [Old address : K-7, Near

Balsansar School, Pithapur, Gandhinagar, Gujarat - 380016] (hereinafter referred

to as "the appellant") against Order in Original No. AHM-CEX-003-ADC-PBM-

032-21-22 dated 30.03.2022 [hereinafter referred to as "impugned order"] passed

by the Additional Commissioner, CGST and Central Excise, Commissionerate:

Gandhinagar [hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax, were holding PAN No. AREPB9149A. As per the information

received from the- Income Tax department, discrepancies were observed in the service

income declared in Income Tax Returns/26AS, in order to verify the said service O
income as well as to ascertain the fact whether the appellant had discharged their

Service Tax liabilities during the period FY. 2015-16 & F.Y. 2016-17, letters dated

07.04.2021 and 13.04.2021 were issued to them by the department. However, the

appellant didn't submit any reply regarding non-obtaining the service tax registration

but only furnished the 26AS and ITR for the F. Y. 2015-16 to FY. 2016-17. Further,

it was observed that the nature of services provided by the appellant were covered

under the definition of 'Service' as per Section 65B(44) of the Finance Act, 1994 , and

their services were not covered under the 'Negative List' as per Section 66D of the

Finance Act, 1994. Further, their services were not exempted vide the Mega

Exemption Notification No.25/2012-S.T., dated 20.06.2012 (as amended). Hence, the

services provided by the appellant during the relevant period were considered taxable.

3. In the absence of any other available data forcross-verification, the Service Tax

liability of the appellant for the F. Y. 2015-16 to F.Y. 2016-17 were determined on the

basis of value of 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR)' as provided by the Income Tax department. The 'Taxable Value' was

considered what the appellant had declared in the Income Tax Returns. Details are as

under:-

Table-A
(Amount in Rs)

0

Sr. No

1
2

Details

Taxable Value as per Income Tax Data
Taxable Value declared in ST-3 return

Page 4 of 13
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F No. GAPPL/COM/STP/3011/2023

3 Difference ofvalue 2,53,50,713/ 3,47,99,585/
Amount of Service Tax alongwith Cess

4 (@14 % including Cess. for F.Y. 2015-16
36,75,853/ 52,19,937/-& @15% including Cess for FY. 2016

17) not paid/ short paid
Total 88,95,790/

3. Show Cause Notice No. ADC-PMR-016/21-22 dated 22.04.2021 (in short

'SCN') was issued to the appellant wherein it was proposed to:

0

}> Demand and recover service tax amounting to Rs.88,95,790/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under

Section 75 of the Finance Act, 1994;

> Impose penalty under Section 77(1)(a), 77(l)(b), 77(1)(c)(i), 77(1)(c)(ii) &
!
!

78 ofthe Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs.88,95,790/- was confirmed under Section 73 (1) of the Finance Act,

1994 alongwith interest under Section 75 of the Finance Act. 1994. Penalty

amounting to Rs.88,95,790/- was imposed under Section 78 of the Finance Act,

1994. Penalty of Rs. 10,000/- were imposed under Section 77(1)(a), 77(1 )(b ),

77(l)(c)(i), 77(1)(c)(ii) of the Finance Act, 1994 respectively.

0 5. Being aggrieved with the impugned order, the appellant have filed the

present appeal alongwith application for condonation of delay on following

grounds:

► The appellant is having PAN AREPB9149A and owning Goods carriage

Transport vehicles and engaged in the Business of providing their vehicles

on hire to Mis Transport Corporation of India Limited and M/s TCI Express

Limited who are GTA service providers. For the said purpose, the appellant

owns total 9 Trucks/Goods carriage vehicles of different model and capacity

as it could be evident from the various RC Books are enclosed. The

appellant is collecting hiring charges by way of issuing vehicle wise Trip

sheets to their clients viz. Mis Transport Corporation of India Limited and

Mis TCI Express Limited.

► The appellant is giving their trucks on hire as sportation of

Goods by road to solely to Mis Transport Co·,· '4',~......-:. .Limited and
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0

TCI Express Limited, who are GTA Service providers. This being the case

they are not issuing consignment notes, instead they are receiving

consideration based on the agree rate per trip depending upon the kilometers

between destination of loading of goods and its unloading at the destination

for which the appellant raises Trip Sheets to their customers.

► The said activity is covered as exempted service in terms of Sr. No.22 of

Notification No.25/2012-ST and also in clause (p) ofNegative list specified

in Section 66D ofthe Finance Act, 1994 and accordingly they are not liable

to pay service tax and not liable to be registered.

► Reason for delay in filing an appeal :

❖ The appellant came to know about issuance of show cause notice and

impugned ex-parte order during the process of cancellation of their

GSTIN and its revocation process. Subsequently on stern persuasion 0
with the respective Service Tax authority, the appellant was able to

get copy of show cause notice and impugned order only on

30.05.2022 considering the date of communication as 30.05.2022,

there occurred delay in filing the present appeal around one year.

❖ In this regard the appellant have filed separate application for

Condonation of delay along with this appeal. The appellant submitted

that there is no ill-intention behind filing the present appeal as the

delay occurred on account of various reasons mentioned in the COD

application and requested to consider the circumstances as a whole

and admit the appeal for consideration.

r r
Page 6 of 13

► The appellant submitted that they have not received show cause notice, nor

any communication letter No. CGST/R-III/2S/Unregistered/0-21 dated

07.04.2021 and reminder 13.04.2021 referred in the show cause notice; not

received any communication scheduling personal hearing on 13.01.2022,

23.02.2022 and 24.03.2022 as mentioned in the impugned order. The

appellant contend that none of the communications were served in the

manner prescribed in Section 37C of the Central Excise Act, 1944 made

applicable to service tax matter vide Section 83 of the Finance Act, 1994,

This being the case the appellant could not responded to any
correspondences referred herein above and could not attend the personal

hearing on the scheduled dates.

J
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} Pre-Consultation notice before issuance of Show cause notice was not given

to the appellant, instead the same is issued only on assumption and

presumption. The issuance of show cause notice issued in shear disregard of

Circular No. para 5 of Circular No. 1053/2/2017-CX., dated 10-3-2017.

Such a show cause notice is not sustainable as held by the judiciaries across

the country. They relied upon the judgements of Hon'ble Courts in case of:

• Dharamshil Agencies vs Union of India reported at 2021 (55)

G.S.T.L. 516 (Guj.);

• Amadeus India Pvt. Ltd vs Pr. Commr. Of C.Ex. & ST & Central Tax

reported at 2019 (25) G.S.T.L. 486 (Del.);

► The impugned show cause notice· was issued demanding service tax of Rs.

Rs.88,95,790/- besides proposing various penalties. Such type of indiscreet

show cause notices are issued across India. Taking note of it, CBIC later on

have also issued circular on 26.10.2021 citing same position wherein such

types of indiscreet notices was restricted to be issued.

}> As submitted herein above grounds of appeal, the appellant have not

received any of the three communications scheduling the personal hearing as

prescribed Section 37C read with Section 33A of the Central Excise Act,

1944, Section 33A provides as under.

SECTION 33A. Adjudication procedure. - (1) The Adjudicating authority
shall, in any proceeding under this Chapter or any other provision of this
Act, give an opportunity of being heard to a party in a proceeding, if the
party so desires.

(2) The Adjudicating authority may, if sufficient cause is shown, at any
stage ofproceeding referred to in sub-section (l), grant time, from time to
time, to the parties or any of them and adjourn the hearingfor reasons to
be recorded in writing:

Provided that no such adjournment shall be granted more than three times
to aparty during the proceeding.]

► The appellant from stage prior to issuance of show· cause notice till its

adjudication on ex-parte the appellant was deprived of opportunity of being

presented their case as to why service tax is not payable on their activities.

Accordingly, the appellant contended that such an adjudication of the

impugned show cause notice on ex-parte and is in gross

violation of principal ofNatural Justice.
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>» The details of consideration for hire as a means for transportation of goods

by road and reflected in their 26AS and ITR for the FY 2015-16 and 2016

1 7 filed under Section 44AE of Income Tax Act, 1961 are tabulated as under

F. Y. Name of Customer of the appellant Consideration

received
2015-16 Transport Corporation of India. Limited 2,53,50,713/
2016-17 Transport Corporation of India Limited 1,20,25 ,027/

TCI Express Limited 2,27,74,559/

Total for F. Y, 2016-17 3,47,99,585/-
Grand Total 6,01,50,298/

0>> The ITR returns and 26AS are indicates such frequency of Trip sheets,

amount received and its TDS. Based on such detail reflected in their 26AS,

they are submitting their ITR under Section 44AE of Income Tax Act, 1961;

that their Income from the operation is reflected in their 26AS which is the

only income declared in their [TR on which present demand of service tax is

raised is erroneous on the merits itself as their business activities is giving

vehicle/goods carriage on hire as a means for transportation of goods by

road.

>» The operational income of the appellant is reflected in their 26AS is the sole

Income of the appellant from their customers viz. Transport Corporation of

>> The appellant being a Partnership/Proprietary firm, having less than 10 Nos. O
of goods carriage vehicle and engaged in plying, hiring the same, being

eligible for and have opted for presumptive assessment scheme under

Section 44AE of the Income Tax Act, 1961.

> An assessee adopting these provisions is not required to maintain the regular

books of account and also exempt from getting the accounts audited. The

appellant is issuing Vehicle wise Trip Sheet: on monthly/weekly basis

reflecting per truck per trip amount receivable from their customers. On the.

basis of amount receivable reflected in such Trip sheets, their customers are

deducting TDS under Section 194C and deposits in to appellant's PAN.

Page 8 of 13

India and TCI Express Limited. Both these customers are engaged in

Transportation of goods by road in the capac' 'ce Provider

who actually transport goods Booked from nsignee for
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which there is no role of the appellant except providing vehicle on hire as a

means of transportation of goods.

} As submitted herein above, the appellant is giving their 9 Vehicle on Hire to

their customers and income received is on account of giving vehicle on hire

as a means of Transportation of goods by road to their Customers who are

actually involved in Transportation of Goods by Road in the capacity of

GTA from their consignor to consignee.

► Since for the said activities the appellant issues vehicle wise, Trip Sheets

indicating hire charges receivable from their customers and they not being

GTA service provider not issues Consigmnent notes.

► The appellant submitted that such an activity is "Services by way of giving

on hire to a goods transport agency, a means of transportation of goods is

specifically covered in Sr.No.22 of Notification No.25/2012-ST and even

otherwise such an activity is covered in Clause (p) of Section 66 D.

► They further submitted that they are not the person liable to pay service tax

and hence not required to obtain Service tax Registration, and so is the case

with ST-3 returns.

► The appellant was under the bona-fide belief that their consideration

received towards giving their vehicle on hire as a means of transportation of

goods by road to GTA service provider is not liable to service tax in terms of

Sr.No.22 of Notification No.25/2012-ST, and there were no other Income

earned by them during the year 2015-16 and 2016-17 which attracts service

tax, they have not obtained Service tax registration, not filed ST-3 returns.

Therefore, the value of Rs.6,01,50,298/- reflected in their ITR for FY 2015

16 and 2016-17 is cannot be taxed in terms of section 67 of the Finance Act,

1994 not towards gross amount charged.

► The appellant stated CBEC circular No. 186/5/2015-ST dated 05.10.2015

wherein it is categorically clarified who are the GTA service provider.

Whereas in the case of the appellant, they are not_ carried out entire

transportation of goods by road from consignor to consignee and not issuing

consignment note. Instead they are providing the vehicle owned by them on

hire to the GTA service provider. The consideration so received is reflected
in their 26AS and they have opted for oeo. ssessment under

Section 44E 'of Income Tax Act, 1961. e service of the

Page 9 of 13
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. appellant is the input service for the GTA service provider and is rightly

classifiable and exempted vide Sr.No.22 ofNotification No.25/2012-ST.

> They submitted that their service is not liable to service tax being exempted

vide Sr.No.22 ofNotification No.25/2012-ST and also covered in clause(p)

of Section 66D ofthe Finance Act, 1994, No service tax is payable by them.

The value reflected in their ITR for FY 2015-16 and 2016-17 could not be

taxed in term of Section 67 read with Section 68 of the Finance Act, 1994.

This being the case demand of service tax of Rs.88,95,790/- is not

sustainable on merits itself and hence no interest is payable by them under

Section 75 ofthe Finance Act, 1994.

>» The appellant is rightly under bona-fide belief that their activities is not

liable to service tax in terms of Section 66B of the Finance Act, 1994, they

have not obtained service tax registration as required under section 69 of the 0
Finance Act, 1994. Therefore they have not violated any ofthe provisions in

this regard and accordingly the appellant contend that penalty of Rs.

10,000/- imposed in terms of Section 77(1)(a) of the Finance Act, 1994 is

sustainable and is erroneously imposed only on presumption allegation

confirmed in the impugned order.

► As submitted herein above, the appellant is being assessed to Income tax

under Section 44AE of the Income Tax Act, 1961 which provides that no

regular books of account is required to be maintained and are not subjected

to Audit. Their sole Income is booked as per Trip Sheets issued to their

Customer on the basis ofwhich they deduct TDS and crediting in their 26AS

which is the sole evidence of Income which the appellant has declared in

their ITR. Not only that, as submitted herein above, they are not subjected to

any ofthe provisions ofFinance Act, 1994 and rules made there under hence

the operation of rule 5 of the Service Tax Rules, 1994 is not applicable in

their· case. Therefore the appellant contend that penalty of Rs. I 0,000/

imposed under Section 77(1)(b) of the Finance Act, 1994 is not sustainable
and is erroneous.

>> As regard to imposition ofpenalty of Rs. 10,000/- in terms of Section 77(1)

(c)(i) of the Finance Act, 1994 on the ground for failure to produce the
documents called for by the proper officer, it is contended by the appellant

that since initiation of issuance of sho" " _ 'impugned order

issued on ex- parte the appellant has no awvvv mmunication as

Page 10 of 13
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submitted in detail elsewhere in this grounds of appeal. Additionally as

explained above the appellant is not required to maintain regular books of

accounts and not subjected to Audit, not liable to be registered under Service

tax, the provisions of the Finance Act, 1994 and rules made there under are

not applicable and hence the allegation leveled in this regard is baseless and

erroneous and not sustainable under the law. Therefore the imposition of

penalty of Rs.10,000/- is also not sustainable and erroneous.

► As submitted above the appellant is not liable to file Service tax returns or

any information as they are out of service tax net, the provisions of the

Finance Act, 1994 and rules made there under is not applicable and therefore

the allegation leveled in this regard is not sustainable. Therefore the penalty

of Rs. 10000/- imposed in terms of Section 77(l)(c)(ii) of the finance Act,

1994 is not sustainable and erroneous.

}> As submitted herein above, the appellant's activities is exempted, they are

not liable to obtain registration in terms of Section 69 read with Rule 4 of the

Service Tax Rules, 1994, not required to pay service tax in terms of Section

68 of the Finance Act, 1994 read with Rule 6 of Service Tax Rules, 1994,

not. required to file ST-3 returns in terms of Section 70 read with Rule 7 of

the Service Tax Rules, 1994, they have not contravened any of the said

alleged provision. This being the case the appellant have not suppressed any

thing from the department as they are out of service tax net, not required to

comply any of the provisions ofact and rules made in this regards. Therefore

alleged charge of suppression of material facts with intent to evade payment

service tax of Rs. Rs.88,95,790/- is not sustainable and demand of service

tax is not sustainable on the grounds mentioned herein above, penalty ofRs.

Rs.88,95,790/- imposed under section 78 of the Finance Act, 1994 is not

sustainable under the law and merit itself.

6. Personal Hearing in the case was held on 13.10.2023. Shri Vijay N. Thakkar,

Consultant, appeared on behalf of the appellant for the hearing. He reiterated the

. contents of written submission and requested to allow their appeal.

Pae 11 0f 13
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Memorandum, oral ·submissions made during p and materials

available on record. It is observed from the recor t appeal was
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filed by the appellant on 09.05.2023 against the impugned order passed dated

30.03.2022, reportedly received by the appellant on 30.05.2022. It is observed that

the Appeals preferred before the Commissioner (Appeals) are governed by the

provisions of Section 85 of the Finance Act, 1994. The relevant portion of the said

section is reproduced below :

"(3A) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
causefrom presenting the appeal within the aforesaid period of
two months, allow it to be presented within afurtherperiod ofone
month."

7 .1 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the

Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow

a further period of one month, beyond the two month allowed for filing of appeal

in terms of Section 85 (3A) of the Finance Act, 1994.

0

8. In the instant case, the impugned order dated 30.03.2022 admittedly received

by the appellant on 30.05.2022. Therefore, the period of two months for filing the 0
appeal before the Commissioner (Appeals) ended on 30.07.2022. The further

period of one month, which the Commissioner (Appeals) is empowered to condone

for filing appeal ended on 30.08.2022. The present appeal filed by the appellant on

09.05.2023 is, therefore, filed beyond the Condonable period of one month as

prescribed in terms of Section 85 of the Finance Act, 1994 and is time barred.

8.1 My above view also finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of

Central Excise and Service Tax, Ahmedabad 2014 (12) TMI 1215 - CESTAT,

Ahmedabad. In the said case, the Hon'ble Tribunal had held that :

"5. It is clearfrom the above provisions ofS of the
Finance Act, 1994 that Commissioner (App d to

Page 12 of 13
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Commissioner (Appeals) has no power to condone the delay
beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appealfollowing the
statutory provisions of the Act. So, we do not find any reasons to
interfere in the impugned order. Accordingly, we reject the appeal
filed by the appellant."

9. In view of the above discussions and following the judgment of the Hon'ble

Tribunal, supra, I do not find this a fit case for exercising the powers conferred

vide Section 85 (3A) of the Finance Act, 1994. Therefore, I reject the appeal filed

by the appellant on grounds of limitation only. I refrain from expressing any

opinion with regard to the merit of the case.

10. rflaaafgt afal n{ 3flat Razru 3q)a ala afaasa?
O The appeal filed by the appellant stands disposed off in above terms .

0
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To,

Mis Manojkumar Mohanlal Bhatia,
G-No-303, G-10C, Sector-28,
Gandhinagar, Gujarat-382028
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Commissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad ion

Copy to:

I. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.
2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.
3. The Additional I Joint Commissioner, Central GST, Gandhinagar

4.
of OIA on website.

~ Guard file.
6. PA File.




